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BRIEF FOR APPELLEE 

COOn tERSTATEMENT OF THE CASE 

This is an appeal from a judgment and conviction of appel¬ 
lant for grand larceny. The single contention urged by appel¬ 
lant is that it was prejudicial error for the trial judge to absent 
himself from the courtroom after the jury had been swoi^i and 
prior to the verdict. The facts relevant to this contention are 
revealed by the following excerpts from the transcript of pro¬ 
ceedings (Tr. 113): 

v The Court. Members of the jury, I am due at a meet¬ 
ing at 3:30 of a committee that is working on changes 
of some of our penal laws to go before Congress. I am 
to be there at 3:30. 

Would it work a serious hardship on you to come here 
tomorrow morning for the charge? We will not hear 
any other case. If you come in the morning, we can dis¬ 
pose of this case and there will not be any further case 
heard. 

Mr. Mitchell (counsel for appellant at the trial). 
Your Honor, may I please request—I don't think Jt 
would take more than ten minutes to give the charge. 

The Court. Yes; it would take longer than that. 
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1 . ' 

Mr. Mitchell. It would result in a great handicap 

to me to come back tomorrow. 

The Court. I am sorry. I can give it early in the 
morning.. I can be here at 9:30 if you want me too. 

Mr. Mitchell. Your Honor could not possibly do it 
today? 

The Court. I do not see how I can. 

Mr. Mitchell. I am not going to raise any objection 
to the charge and I do not think it has to be extended. ■ 

The Court. I do not think so either. If I can get a 
Judge to take the verdict, is that all right? You do not 
mind another judge taking the verdict? Do you have 
any objection? 

Mrs. Stiles. No. 

Mr. Mitchell. No. 

The Court. Well, as a matter of accommodating 
you, I will try to do it. 

Mr. Mitchell. Thank you, your Honor. 

Thereupon the jury was charged, and retired at 3:35 p. m. 
At 5:00 p. m., with appellant and his counsel present, the Court 
reconvened and the following occurred: 

The Court. Members of the jury, Judge Laws is 
absent on official business at the moment, and it was 
indicated to me that the jury did not feel at this time 
that they were going to be able to agree. Now, is that 
the word you sent to the Judge by the Marshal? 

The Foremax. That is right, sir. 

The Court. Well, now, I, of course, know nothing of 
the case, but I did communicate with Judge Laws and 
told him what the message was, and he informed me 

9 

that he did not feel that there had been nearly enough 
consideration given to the matter in an effort to arrive at 
a unanimous verdict. 

Now, of course, he does not mean, nor do I, that any 
one of you is to sacrifice any conviction or vote for a 
unanimous verdict simply to get a unanimous verdict, 
but it is the law, and you should understand it is, that 
the very purpose of the jury system is to have the mem- 


bers of the Jury discuss with each other and give reason j 

able consideration to the views of each other in order t6 

-' | 

arrive, if you can do so, without sacrificing convictions^ 
at a unanimous verdict, and you should give though^ 
to the view of others, equally as reasonable as yourself, 
in weighing whether or not, if the greater number have 
doubts in their minds, whether or not that doubt is a 
reasonable one and could well be entertained by your- - 
self; or on the contrary, if the greater number do not 
have such reasonable doubt, you might well question 
whether or not any doubt in your mind is sufficientljy 
reasonable, and after that discussion and effort to con¬ 
sider together the matter, if you can come to a unani¬ 
mous verdict in which you can conscientiously join, 
you should do so. If you cannot do that, I am sure 
Judge Laws or any Judge of this Court would respect 
your views in the matter and discharge you from fur¬ 
ther duty in the case, but I am quite sure he is not going 
to do that until you have had further opportunity to 
explore the possibility of arriving at a unanimous agree¬ 
ment consistent with your convictions. ! . 

Now, I might state that if at 6 o’clock you have hot 
then reached an agreement you should let the Marshal 
know so that preparations can be made for you to have 
supper together. 

You will now return to your labors, and the Court will 
take a recess until the return of Judge Laws. 


At 6:25 p. m. the jury returned to the courtroom, Chief Jus¬ 
tice Laws presiding, and announced their finding that appellant 
was guilty. j 

QUESTION PRESENTED 


Is reversible error committed in a prosecution for grand 
larceny when a judge substituted at the request of counsel 
for defendant to take the verdict in the absence of the trial 
judge on official business, pursuant to telephone communica¬ 
tion with the trial judge, and without objection, impresses the 
jury, when they return and announce inability to agree, with 
the necessity of considering the views of each other in their 
deliberations, and sends the jury back for further deliberation? 


f - - ' 

The substitution of a judge for the trial judge, requested 
by appellant and consented to by him, was proper, since it 
required of the substitute judge no knowledge of the evidence 
in the case. Moreover, the action by the substitute judge, 
taken as the result of a communication with the trial judge 
and necessitating no knowledge of the facts by the substitute 
judge, was proper. Further, the proceedings were taken in 
open court in the presence of appellant and his counsel. Thus, 
tiie objection now made was waived, since the proceedings were 
had at the request of appellant and with no objection by him. 
Finally, if there was irregularity, it was harmless error. 

ARGUMENT 

Substitution of another judge was proper 

Appellant contends that his trial resulted in a mistrial be¬ 
cause of the absence of the trial judge when the jury returned 
and announced their inability to agree, and that appellant 
thereby was deprived of his constitutional right to have the 
trial judge present at this stage of the case. 

In the federal courts a judge may be substituted for another 
while a trial is in progress. In Simons v. United States, 119 F. 
(2d) 539 (C. C. A. 9,1941), cert, denied 314 U. S. 616, a prosecu¬ 
tion for using the mails to defraud, for violation of the Security 
Act and for conspiracy, the trial judge suffered a heart attack 
after all the testimony taken during a six month trial was in 
and while the attorneys for the defense were arguing to the 
jury. The parties stipulated individually and by their counsel 
in effect that the trial should proceed before another judge. 
The substituted judge thereupon read the entire printed rec¬ 
ord, heard the concluding arguments and instructed the jury. 
On appeal the defendants there, like the appellant here, ob¬ 
jected to the substitution, placing great reliance on Freeman v. 
United States, 227 Fed. 732 (C. C. A. 2, 1915). The Circuit 
Court for the 9th Circuit cited the holding in Patton v. United 
States, 281U. S. 276 (1930), to the effect that trial by jury may 
be waived, and held in effect that a court has discretion to ac¬ 
cept a waiver of jury trial "and as a necessary corollary, to 
proceed to the trial and determination of the case with the 
substituted judge" (page 544). 


In State v. Sereg, 229 Iowa 1105, 296 N. W. 231 (1941)j a 
situation much like the present confronted the Court on a 
motion for new trial. Denial of the motion was affirmed. 
There involved was a prosecution for operating a motor vehicle 
while in an intoxicated condition. It appeared that Judge 
Daugherty presided until the jury retired. Thereafter, it was 
agreed that Judge Dashiell was to receive the verdict. While 
the jury were out they requested of the bailiff that they be 
permitted to come into court for further instructions. The 
judge indicated “that the jury might be permitted to come in 
and make known their request for instruction, and if he thought 
the request was a proper one he could call Judge Daugherty 
with regard to the matter.” Counsel for defendant objected 
to this procedure and the jury were accordingly advised that 
they would be given no further instructions. The Court held 
that the defendant consented to the substitution of Judge 
Dashiell during the deliberation of the jury and including the 
receipt of the verdict, and said (p. 238): j . 

There is no showing as to what the jury wished further 
instructions upon. No doubt the jury would have bein 
brought into court before Judge Dashiell had defend¬ 
ant's attorney not objected. What they had in mind 
would then have been ascertained. It may have been a 
matter of no consequence. It may have been something 
upon which Judge Dashiell might have fully advised 
them. We cannot assume that because Judge Dashiell 
may not have heard the evidence, nor have been fully 
conversant with the case, that he could not have given 
the instruction requested. In any event, the defendant 
by his objection prevented the jury from being brought 
in, and from the ascertainment of their request, apd the 
possibility of their being instructed. There it was po 
showing of any prejudicial error. * * * We do not 
mean that Judge Dashiell should not have insisted upojn 
having the bailiff bring the jury in, regardless of anjy 
protest of ^defendant’s attorney. That was a right 
which the jury could insist upon and with which the 
- court should have complied. But the matter before us 
is not a grievance or complaint of the jury, but of the 



appellant. While the jury is entitled to be properly 
instructed, yet had the attorney for defendant requested 
an erroneous instruction prejudicial to his cause, which 
the court gave, he would not be entitled to a reversal 
on that account. The appellant cannot take advantage 
of an error, if any there was, brought about by his own 
conduct. 

Accordingly, it seems clear that there is no inflexible pro¬ 
hibition against substitution of one judge for another during 
the course of a criminal trial. Examination of Federal and 
State cases supports the conclusion that substitution is proper 
when the substituted judge is able to act with a proper under¬ 
standing of the facts and the evidence. St. Louis Southwestern 
Railway Co. v. Henwood, 157 F. (2d) 337 (C. C. A. *8, 1946); 
Simmons v. United States, supra; Schonfeld v. United States, 
277 Fed. 934 (C. C. A. 2, 1921), cert, denied 258 U. S. 623; 
United States v. Bachman et at., 246 Fed. 1009 (D. C. E. D. Pa., 
1917); York v. State, 91 Ark. 582,121 S. W. 1070, 18 Am. Cas. 
344 (1909); King v. People, 87 Colo. 11, 285 P. 157 (1930); 
Quinn v. State, 130 Ind. 340, 30 N. E. 300 (1892); State v. 
Wood, 118 Kan. 58, 233 P. 1029 (1925); Commonwealth v. 
Thompson, 328 Pa. 27,195 A.115,114, A. L. R. 432 (1937). Cf. 
Ziang Sun Wan v. United States, 53 App. D. C. 250, 289 Fed. 
908: (1923); 28 TJ. S. C. 776. 

In the present case the action taken by the substitute judge 
required of him no knowledge of the facts in the case. Since 
ob'riously he was otherwise authorized to preside, 1 his substi¬ 
tution was proper. 

1 In this connection it is interesting to note the following provisions of 
theD. C. Code: " 

Sec. 11-311 D. C. Code (1940): 

“The special terms of said court [District Court] shall be known respec¬ 
tively, as * * * the Criminal Court * * * .” 

Sec. 11-332: 

“ * * * the general term may assign more than one justice to a special 
term for the trial of a given case.” 

Sec. 11-313: * % 

“All causes in said court shall be heard and determined in special 
term * * * .” 

Sec. 11-314: 

“ * * * In the absence of any justice assigned to a special term, such 
special term may be presided over and its business conducted by any other 
justice.” 


I 


Conduct of substitute judge was proper 

- Not only was the substitution proper, but there was no error 
in the action taken by the substitute judge. The record dis¬ 
closes that after the arguments were concluded the trial judge 
announced in open court that his presence would be required 
before a Congressional committee on official business at 3:30 
P. M. It was plain that he did not expect to be available ip 
Court for the rest of the day. Accordingly, the stipulation that 
the verdict be taken by another judge necessarily included an 
agreement that such other judge should take control of the 
case during the rest of the day. See State v. Sereg, supra. In 
this connection it should be noted that appellant apparently 
concedes that this was the effect of the stipulation, and rests 
his argument upon the proposition that the resulting waiver 
was ineffectual. Moreover, it is significant that the action of 
the substitute judge took place in open court in the presence of 
appellant and his counsel, with ample opportunity for them or 
either of them to voice objection to the proceeding. Their 
acquiescence in what took place reinforces the logical interpre¬ 
tation of the earlier agreement that the substitute- judge was 
to preside at any proceeding which became necessary while 
the jury was deliberating. 

In any event the comments and action of the substitute 
judge, whether within the stipulation or not, were proper. 
The remarks by the substitute judge made no reference to the 
facts of the case and were eminently fair and impartial. In 
fact no question of error in the remarks themselves is urged 
by appellant. As the record shows they took place after a 
telephone conversation with the trial judge, and at his request. 
There is no indication in the record to support appellant's sug¬ 
gestion (Br. 7) that the jury returned to seek from the Court 
aid which the substitute judge was unable to give because of 
his unfamiliarity of the. case. The record shows, on the con¬ 
trary, that the jury returned and announced that they were 
unable to agree. There was no suggestion that they wished 
further enlightenment regarding the facts. Under these cir¬ 
cumstances, it was entirely appropriate for the judge to impress 
them, as he did, with the desirability of examining the reason- 
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ing behind their views. AUen v. United States, 164 U. S. 492 
(1896); Mendelson et al. v. United States, 61 App. D. C. 127, 
58 F. (2d) 532 (1932); Lias v. United States, 51 F. (2d) 215 
(C. C. A. 4,1931) affirmed 284 U. S. 584. 

The proceeding before the substitute judge did not constitute 

reversible error 

i • ; ... . . 

As demonstrated, the substitution of another judge for the 
trial judge and the action taken by the trial judge were proper 
in all respects. It might be conceded for the purpose of argu¬ 
ment, however, that the proceeding was irregular and never¬ 
theless there would be no reversible error. In the first place, 
the situation of which appellant now complains was invited 
by his counsel in his presence. Accordingly, he is in no posi¬ 
tion now to complain of it. ' State v. Sereg, supra; 17 C. J. 362. 
Moreover, as the situation developed in open court in the 
presence of appellant and his counsel, no objection was made 
to it, a prerequisite to review in this court. Allis v. United 
States, 155 U. S. 117,122 (1894); Rules 30, 51, Federal Rules 
of Criminal Procedure. Finally, it is submitted, the occurrence 
falls plainly within the provisions of 28 U. S. C. 391 = and Rule 
52 (a), Federal Rules of Criminal Procedure, 3 since it is obvious 
from the record that no prejudice resulted to appellant from the 
substitution of another judge for the trial judge or from the ac¬ 
tion of the substitute judge. See United States v. Compagna, 
146 F. (2d) 524 (C. C. A. 2,1944), cert. den. 324 U. S. 867 (visit 
by judge to jury room); HefUn et al. v. United States, 125 F. 
(2d) 700 (C. C. A. 5,1942), cert. den. 316 U. S. 687 (judge left 
bench during defense counsel’s argument); Ray v. United 
States, 114 F. (2d) 508 (C. C. A. 8, 1940), cert. den. 311 U. S. 
709 (private communication by judge to jury); Rice v. United 

' 3 All United States courts shall have power to grant new trials, in cases 

where there has been a trial by jury, for reasons for which new trials have 
usually been granted in the courts of law. On the hearing of any appeal, 
certiorari, writ of error, or motion for a new trial, in any case, civil or 
criminal, the court shall give judgment after an examination of the entire 
record before the court, without regard to technical errors, defects or ex¬ 
ceptions which do not affect the substantial rights of the parties. 

* Any error, defect, irregularity, or variance which does not affect sub¬ 
stantial rights shall be disregarded. 


States, 35 F. (2d) 689 (C. C. A. 2, 1929), cert. den. 281 U.S. 
730 (absent trial judge instructed by phone that exhibits be 
given to jury). 

CONCLUSION 

l 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below was proper and should be 
affirmed. ^ 

George Morris Fat, I 
United States Attorney. 

Grace B. Stiles, 

Assistant United States Attorney. 

Sidney S. Sachs, 1 
Assistant United States Attorney. 















EXCERPTS FROM TRANSCRIPT j 

'<• - «. .1 

[113] • The Court. Members of the jury, select your foret 
man and try to agree on a verdict. 

I have to leave right away but Judge Morris will be here until 
4 o’clock. If you have not agreed by that time, I will come 
back from the Capitol and take your verdict later on. 

You take the case, select your foreman, and try to agree op 
a verdict. 

(Thereupon the jury left the courtroom at 3:35 o’clock p. np 
to deliberate upon its verdict.) 

(Thereupon at 5 o’clock p. m., the Court reconvened, Mr. 
Justice Morris presiding, and the following occurred:) >. 

Mr. Mitchell. Does Your, Honor want to wait for Mrs. 
Stiles? . | 

The Court. No. She has just called and I told her I would 
excuse her. . j 

* 'i 

Mr. Mitchell. All right. 

The Court. Members of the jury, Judge Laws is absent On 
official business at the moment, and it was indicated to me 
that the jury did not feel at this time that they were going to 
be able to agree. Now, is that the word you sent to the Judge 
by the Marshal? j 

The Foreman. That is right, sir. 

The Court. Well, now, I, of course, know nothing of the case, 
but I did communicate with Judge Laws and 'told him what 
the message was, and he informed me that he did not feel that 
there had been nearly enough consideration given to the matter 
in an effort to arrive at a unanimous verdict. 

Now, of course, he does not mean, nor do I, that any one iof 
you is'to sacrifice any conviction or vote for a unanimous 
verdict simply to get a unanimous verdict, but it is the law, 
and you should understand it is, that the very purpose of the 
jury system is to have the members of the jury discuss with 


each other and give reasonable consideration to the views 


each, other in order to arrive, if you can do so, without sacrificing 
convictions, at a unanimous verdict, and you should give 
thought to the view of others, equally as reasonable as yourself, 
in weighing whether or not, if the greater number have doubts 
in their minds, whether or not that doubt is a reasonable one 
and could well be entertained by yourself; or on the contrary, 
if the greater number do not have such reasonable doubt, you 
might well question whether or not any doubt in your mind 
is sufficiently reasonable, and after that discussion and effort 
to consider together the matter, if you can come to a unanimous 
verdict in which you can conscientiously join, you should do 
so. If you cannot do that, I am sure Judge Laws or any Judge 
of this Court would respect your views in the matter and 
discharge you from further duty in the case, but I am quite 
sure he is not going to do that until you have had further oppor¬ 
tunity to explore the possibility of arriving at a unanimous 
agreement consistent with your convictions. 

Now, I might state that if at 6 o’clock you have not then 
reached an agreement you should let the Marshal know so that 
preparations can be made for you to have supper together. 

You will now return to your labors, and the Court will take 
a recess until the return of Judge Laws. 

(Thereupon at 5:10 o’clock p. m., the jury left the courtroom 
to deliberate further upon its verdict.) 

(At 6:25 o’clock p. m., the jury returned to the courtroom, 
Mr. Chief Justice Laws presiding, and the following occurred:) 

The Clerk of the Court. Mr. Foreman, have the jury 
agreed upon a verdict? 

The Foreman. We have. 

The Clerk of the Court. What say you as to the defendant 
William W. Haskins? 

The Foreman. We find the defendant guilty as indicted. 

The Clerk of the Court. Members of the jury, your fore¬ 
man says you find the defendant William W. Haskins guilty 
as indicted, and is that your verdict so say you each and all? 

The Jury. It is. 

(No member of the jury indicated to the contrary.) 

Mr. Mitchell. May I have the jury polled, Your Honor? 

The Court. Yes. 


(Thereupon the jury was polled by the Clerk of the Courts 
and each juror announced his or her verdict was as announced 
by the foreman.) 

(Thereupon the trial was concluded.) 


In the District Court of the United States for the District df 

Columbia | .. 

Criminal No. 77381 ! 

United States 

v. ‘! 

! 

William W. Haskins 

MEMORANDUM 

. • i 

This case is under submission upon a motion for judgment of 
acquittal notwithstanding the verdict rendered by the jury. At 
the conclusion of the hearing of the evidence, I was of the opin¬ 
ion, later reached by the jury, that the defendant was guilty* 
However, because I noted at the trial there were discrepancies 
in the testimony of the complaining witness and since these 
discrepancies were argued at length by defendant’s counsel, I 
have felt it just to carefully read and digest in narrative form, 
as I have done, the testimony given by the complaining witness. 
After doing so, I have concluded the discrepancies are not of 
sufficiently serious character to require that the case should not 
have been submitted to the jury. Apparently the witness was 
confused at times by the skillful cross-examination made by 
counsel for the defendant, but later in nearly every instance 
he was able to give an explanation of his contradictions. The 
only disputed question in the case was that of the identification 
of the defendant, one of the two persons who took money and 
property of the complaining witness. There can be no question 
but that the complaining witness had abundant opportunity 
to observe the two persons who imposed upon him. His identi¬ 
fication of the convicted defendant was positive, the witness 
having stated at the trial that he had no doubt whatever that 
the defendant was one of the two men who took his money and 
property. 



I have examined the statement made by Justice Morris to 
the jury after the case had been submitted by me for its con¬ 
sideration. It had been agreed by counsel, that because of my 
being compelled to be away from the Court on other business, 
another Judge might receive the verdict of the jury. It was 
entirely proper under these circumstances for Justice Morris to 
seek to bring about an agreement by the jurors so long as he did 
not deal with the facts of the case. 

Under the circumstances, the motion for judgment of acquit¬ 
tal will be denied. 

(S) Bolitha J. Laws, 

Chief Justice. 

January 21, 1947. i 





